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ORDER

PER LAXMI PRASAD SAHU, ACCOUNTANT MEMBER

This is an appeal filed by the assessee against the order passed u/s
250 of the Income Tax Act, 1961 (hereinafter referred to as “the Act”) by
the Ld. Addl./Joint Commissioner of Income Tax (Appeals), 3-Kolkata

[hereinafter referred to as “the Ld. CIT(A)] dated 30.08.2024, DIN & order
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No. ITBA/APL/S/250/2024-25/1068187588(1) on the following

grounds of appeal:

“1. For that the grounds of appeal hereto are without prejudice to each other.

2. For that the learned ITO, W-3(2), Darbhanga erred in issuing notice u/s
143(2) of the Act dated 24.09.2018 without complying to the CBDT
Instruction F.No.225/157/2017/ITA-II dated 23-06-2017. There was no
mention of the type of scrutiny under which the case of the assessee has
been selected. Hence the notice issued u/s 143(2) is not valid as per
provisions of Act and the Assessment Order passed on the basis of such
notice is baseless and should be quashed.

3. For that the assessment has been framed u/s 143(3) by learned ACIT,
Circle — 3, Darbhanga without issuing notice u/s 143(2) of the Act and
without order u/s 127 by the competent authority (i.e., PCIT, Patna).
Therefore, the AO (AC, Circle — 3, Darbhanga) who passed the Assessment
Order did not have the jurisdiction to frame the assessment u/s 143(3) of the
Act. The order of assessment as passed is bad in law, without jurisdiction
and fit to be cancelled / annulled.

4. For that the notice u/s 143(2) dated 24.09.18 issued by ITO, Ward — 3(2),
Darbhanga is illegal and bad in law in view of CBDT’s Instruction No.
01/2011 dated 31.01.2011, Notice u/s 143(2) of the Act, subsequent notices
and Assessment Order as passed is arbitrary, illegal, bad in law and fit to
be quashed.

5. For that in the facts and circumstances of the case the learned CIT(A) is
not justified in confirming the disallowances of Rs. 2,41,674/- as made by
the Assessing Officer on estimate being 10% out of bonafide and legitimate
expenses incurred for the purpose of business. The estimates disallowances
of Rs. 2,41,674/- as sustained is arbitrary, unjustified, void ab-initio and
bad in law. The estimates disallowances as sustained is fit to be deleted.

6. For that the estimated disallowances as made at Rs. 2,41,674/-by
resorting the provision of section 69A is arbitrary, unjustified, void ab-initio
and bad in law. Application of section 69A rws 115BBE by applying tax @
60% is arbitrary, unjustified, void ab-initio and bad in law.

7. For that the charge of interest u/s 234A at Rs. 13,415/-, 234B at Rs.
81,882/- and 234C at Rs. 8,857/- is arbitrary, unjust and bad in law. The
interest as charged and sustained by learned CIT(A) is fit to be deleted.

8. For that the delay in filing appeal may kindly be condoned.
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9. For that the appellant reserves her right to file detailed submission at the
time of hearing.

10. For that the appellant craves leave to urge, add or alter any other ground
or grounds at the time of hearing.”

2. Briefly stated the facts of the case are that the assessee filed return
of income on 20.03.2018 declaring income at Rs. 15,30,390/- along with
tax audit report in Form No. 3CA and 3CD. The assessee is running a
petrol pump in the name and style of M/s Sita Petrol Pump. The case
was selected for scrutiny under CASS. Accordingly, notice u/s 143(2) of
the Act was issued to the assessee with DIN & Order No.
ITBA/AST/S/143(2)/2018-19/1012513407(1) dated 24.09.2018.
Subsequently, other statutory notices were issued to the assessee. On
analysis of Profit & Loss Account it was seen that the assessee has
claimed certain expenditure under different heads and observed that
some of the expenses appears to be excessive and assessee failed to
produce the bills and vouchers in support of claim of expenses.
Accordingly, AO had made adhoc disallowance of 10% against following

heads of expenses:

(i) Travelling and Conveyance - Rs. 3,63,310/-
(ii)  Electricity and Generator - Rs. 15,07,620/-
(iii) Miscellaneous Expenses Rs. - Rs. 5,45,817/-

Total Rs. 24.,16,747 /-
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3. Accordingly, he disallowed 10% of Rs. 24,16,747/- = Rs.
2,41,674/- and assessment was completed.
4.  Aggrieved from the above order, the assessee filed appeal before the

Ld. CIT(A). The Ld. CIT(A) called a remand report, after considering the

remand report he confirmed the order of AO.

S. None present on behalf of the assessee (adjournment petition filed).

6. On the other hand, the Ld. DR relied on the order of lower
authorities and submitted that in respect of claim of expenditure, the
assessee had failed to substantiate with supporting documents in
respect of the legal issue raised by the assessee. It was submitted that
the notice was issued by the ITO, Ward 3(2), Darbhanga in the prescribed
format the same and substance of the issue of notice is to scrutiny the

case of the assessee.

7. Considering the submission of the Ld. DR and paper book filed by
the assessee containing page No. 1 to 33. We noted that in Ground Nos.
2, 3 and 4 (supra) that the assessee has challenged that the notice issued
by the AO u/s 143(2) of the Act is not in accordance with the CBDT
Instruction No. 225/157/2017/ITAT, dated 23.06.2017. For the sake of
convenience, we are reproducing the notice u/s 143(2) of the Act as

under:
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Pfor a8/ AY: | i@ @@/ Notice No.. | =%/ Dated:

74 ITBA/AST/S/143(2)/2018- | 24/09/2018
i 19/1012513407(1)
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This is for your‘ the return of income filed by you for assessment year 2017-18
vide ack. no. on 20/0: has been selected for Scrutiny.
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2. In this regard, an opportunity is being given to you lo produce or cause to produce any evidence
on which you may like to rely in support of the said return of income by 25/10/2018 at 12:00 PM.

3. The evidencelinformation specified above has to

ectronically through
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8. On going through the facts of the case grounds taken by the
assessee considering the notice issued u/s 143(2) of the Act a similar
issue has been decided by the coordinate Bench of the ITAT, Kolkata
Tribunal in the case of Sajal Biswas Vs. ITO, ITA No. 1244 /Kol/2023,
dated 26.03.2025 (2025) 180 taxmann.com 588 (Kol-Trib) in which it has
been held that the notice issued in contravention of CBDT Instruction is

invalid and notice u/s 143(2) of the Act was quashed which is as under:

“8. The ld. DR on the other hand submitted that this is a computer generated
notice and the non-mentioning of the fact of either limited or complete scrutiny
or compulsory manual scrutiny would not render the issuance of notice u/s
143(2) of the Act as invalid. Therefore, additional ground raised by the assessee
may kindly be dismissed.”

9.  The notice issued by AO is not in accordance with the prescribed

format but the finance Act 2026 has made certain amendments,
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therefore the notice issued will not be invalidate. However we noted that
the AO made adhoc addition without pointing out any de defects in the
evidences produced. The AO has not rejected the books of account The
coordinate bench has decided a issue that the AO made addition on net
profit without invoking the section 1453(3) in the case of Suman Singh
vs ITO reported in (2026) 186 taxmann.com 316 ( Bangalore — Trib) in
ITA No. 760/ Bang/ 2026 FOR THE ay 2022-23 order dated
08.05.2026.Respectfully following this judgment, we allow the appeal of

the assessee..

10. In the result, appeal of the assessee is allowed.

Order pronounced on 20.05.2026.

Sd/- Sd/-
(Sonjoy Sarma) (Laxmi Prasad Sahu)
Judicial Member Accountant Member
Dated: 20.05.2026
AK, Sr. P.S.

Copy of the order forwarded to:
1. Appellant

2. Respondent
3. Pr. CIT

4. CIT(A)

5. CIT(DR)

/ /True copy//
By order

Assistant Registrar, Kolkata Benches
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